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G.R No-2817 of 2015 

(State of Assam Vs Md. Abdul Subhan & Ors) 

 

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR: TEZPUR 

G. R. Case No. 2817 of 2015 

Under section-448/323/427/34 of I.P.C 

 

Present:-Sri N. J. Hague, AJS,  
          Chief Judicial Magistrate,  
                    Sonitpur, Tezpur 
 

    State of Assam   
     –Vs–  

1. Md. Abdul Subhan 
2. Md. Abdul Salam 
3. Must. Ashma Begum 

…....Accused Persons  
 

Advocate appeared: 
 

Mrs. Niva Devi, Addl. P.P……………………………………… For the State 

Mr. Dipu Bhuyan, Ld. Advocate……………….For the accused persons 

 
Evidence recorded on   :- 06.06.2018, 08.10.2018 & 12.04.2019      
Date of Statement of defence  :- 13.03.2020 

Argument heard on   :- 06.01.2021  

Judgment delivered on  :- 06.01.2021  

 
J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that the informant named Md. 

Mainul Haque on 16.10.2015 lodged an ejahar before the O/C of Tezpur PS 

through Borghat Police OP alleging inter-alia that on 15.10.2015 at about 11 PM 

at night, while he was quarrelling with his wife, the FIR named accused persons 

armed with iron rod entered into his courtyard and physically assaulted Mohibur 

Rahman and his wife Must. Anowara Begum and caused injuries. It is also 

alleged that the accused persons also broke the fence of the victims and took 

his cycle with them.   

“INVESTIGATION” 

2. On receipt of the Ejahar, Tezpur P.S Case No. 1410 of 2015 u/s-

294/448/447/325/427/379/34 of I.P.C was registered and investigation into. On 
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completion of the investigation, the I.O. of this case submitted charge sheet 

u/s-294/448/447/325/427/34 of I.P.C against the accused persons.  

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused persons appeared before the 

court and they were allowed to go on bail. Copies u/s-207 of Cr.P.C was 

furnished to the above-named accused persons. After hearing both side, 

particulars of offences u/s-448/323/427/34 of I.P.C was read over and 

explained to the accused persons by my Ld. Predecessor in office, to which they 

pleaded not guilty and claimed to be tried.  

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 03 (Three) numbers of witnesses including the informant of this case. 

Considering the testimonies of witnesses, prosecution side declined to adduce 

further evidence before this court. Hence, the evidence of prosecution side is 

closed. Accused persons are examined u/s-313 of Cr.P.C and their pleas of 

denial were recorded in separate sheet and the same kept with the case record. 

Accused declined to adduce evidence on their defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case:- 

(i.) Whether on 15.10.2015 at about 11 PM, the accused persons, 

in furtherance of their common intention illegally entered into 

the house of Mohibur Rahman to commit an offence and 

thereby committed an offence punishable u/s 448/34 of IPC? 

 
(ii.) Whether on the same date, time and place, accused persons, in 

furtherance of their common intention caused voluntarily simple 

hurt upon the victims, namely, Mohibur Rahman and his wife 

Must. Anowara Begum by beating them with rod and caused 

them injured and thereby committed an offence u/s 323/34 of 

IPC?  

 

(iii.) Whether on the same, date and time, the accused persons in 

furtherance of their common intention caused damages the wall of 
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the house of Mohibur Rahman and forcefully took away some 

domestic articles from his house and caused mischief of the said 

articles amounting to Rs. 50/- or more and thereby committed an 

offence punishable u/s-427/34 IPC? 

 

DISCUSSION, DECISION AND REASON THEREOF 

7. To prove the aforesaid indictments, the prosecution side examined the 

informant Mainul Haque as PW-1, victim Anowara Begum as PW-2 and another 

independent witnss Abdul Rahman as PW-3. One victim named Mohibur 

Rahman was not examined as he has already died.  

8. I have carefully travelled through the entire prosecution case and it finds that 

PW-1 testified that at the time of occurrence, while he was sleeping, his niece 

called him over phone that her husband was assaulted by the accused persons. 

then he went there and saw Mohibur Rahman lying in an injured condition and 

there was active blood from his hand. He came to know that accused persons 

assaulted him. Thereafter, he took the victim to hospital for treatment and on 

the next day he lodged the ejahar. The evidence of PW-1 appears to be 

hearsay in nature and he went to the place of occurrence after hearing about 

the incident from his niece Anowara Begum. He saw the Mohibur Rahman and 

he shifted him to hospital.  

9. PW-2 is the Anowara Begum and she as per the ejahar also is a victim of this 

alleged incident and as per her version accused persons, namely Abdul Subhan, 

Abdul Salam and Ashma Begum went to their house and physically assaulted 

her husband. She was also assaulted by someone. Her husband was assaulted 

by dao. Occurrence occurred due to stolen of “Murgi”. Later, the accused 

persons went from there. On the next day, the ejahar was lodged by Moinul 

Haque.  

10. The evidence presented by Anowara begum, although indicates that three 

numbers of persons assaulted her husband with lathi but she in her evidence 

failed to clarify who has assaulted her and in the same time she also deposed 

that her husband was assaulted with dao. Anowara Begum in her evidence 

deposed two sets of fact regarding inflicting injury upon the body of her 

husband. Ones she had stated that accused persons assaulted her husband 
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with lathi and again she testified that her husband was assaulted by a dao. 

Further she also failed to testify the fact who has assaulted her. Hence, it is 

seen that the evidence of PW-2 is full with lots of inconsistencies regarding the 

fact of inflicting the physical assault upon her husband and herself. The 

inconsistency discloses from her evidence gives rise a reasonable doubts upon 

her version. PW-3 has not seen the incident. He came to know that there was a 

quarrel between both the sides over “Murgi”.  

11. To sum up the evidences on record, it is seen that as per the version of PW-1 

he had not witnessed the incident personally. PW-2 being the wife of Mohibur 

Rahman herself appears to be contradictory about the actual physical assault 

inflicted upon her husband. PW-3 heard that only quarrel took place over the 

“Murgi”. Now, if we rely the version of the victim’s wife i.e. PW-2 then there 

should be injury from the medical report of the victim as the informant also 

deposed that he saw the active blood and he shifted before the hospital. There 

is a medical report found enclose with the case record and which does not 

discloses any short of injury from the body of Mohibur Rahman.  

12. Therefore, in the light of all the aforesaid discussion, this court finds that the 

evidence of the prosecution side are contradictory and the victim’s wife 

Anowara Begum appears to be contradictory with her own version and in 

presence of such contradiction her evidence cannot be relied upon.   

13. Therefore in the light of aforesaid discussion, this court constrained to opine 

that prosecution side failed to prove the charges levelled against the accused 

persons beyond reasonable doubt. Hence, the accused persons are entitled to 

get the benefit of doubt and consequent to that accused persons are acquitted 

from the charge u/s-448/323/427/34 of IPC and sets at liberty. Surety is 

extended for six months in view of section 437A of Cr PC. 

14. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 06th day of January, 2021.  

 

 

         (Sri N. J. Hague) 
Chief Judicial Magistrate, 

                                Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Md. Moinul Haque, Informant 

PW-2:- Must. Anowara Begum,  

PW-3:- Md. Abdul Rahman, 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

4. Prosecution Exhibits:  

    Ext-1:- FIR 

    Ext-1(1):- Signature of PW-1 

5. Defence Exhibits       : NIL 

6. Material Exhibits       : NIL  

 

Chief Judicial Magistrate  
                          Sonitpur, Tezpur 


